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PCS MICROWAVE RELOCATION
COST SHARING CLEARINGHOUSE

THE FCC SHOULD TENTATIVELY DESIGNATE PCIA AS THE SECTION 332
FREQUENCY COORDINATOR FOR MICROWAVE REWCATION COST
SHARING

• Unless a clearinghouse can be established and put into operation soon, the
Commission's goals in the cost sharing proceeding will not be realized and the
rapid development of broadband PCS will be severely hampered.

• In order to maximize the efficiencies and coordination benefits of cost sharing, a
single entity will be necessary to administer the cost sharing process.

• Establishment of an industry managed and supported clearinghouse to oversee
the cost sharing mechanism will permit PCS providers to tailor the process to
best meet their needs. It will also ensure that the burdens of overseeing the cost
sharing proposal are borne by the industry rather than the FCC.

• PCIA is uniquely qualified to serve as the clearinghouse:

As an international trade association, PCIA has experience in all areas of
wireless services and has virtually every major wireless communications
carrier and manufacturer as a member, including the majority of PCS
licensees.

PCIA is already familiar with the microwave relocation rules through its
having been involved in the development of the PCS and microwave
relocation rules from the very beginning of those proceedings. The
Association's five-year old Broadband PCS Membership Section has been
actively working with the Commission and its members to address the
many difficult issues arising out of that process. Indeed, PCIA created
the cost sharing concept and introduced it into the current regulatory
proceeding.

PCIA also has a record of fair and impartial administration and a long
history of working with many differing wireless industry sectors to
achieve consensus across a wide range of issues.

PCIA is the largest FCC-designated frequency coordinator, processing
over 30,000 applications for frequency assignments annually. PCIA has
a highly trained staff, including fifteen full-time coordinators who are
supported by several management information systems specialists. In
addition, PCIA has an advanced electronic delivery system which would
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allow clearinghouse participants to file and receive their reports
electronically.

As a result of its frequency coordinator activities, PCIA clearly
understands and has proven ability to meet the need for confidentiality
and impartiality for the clearinghouse.

• PCIA is the only entity that has stepped forward to assume the role of the
clearinghouse.

• Therefore, the FCC should tentatively designate PCIA to administer the
clearinghouse, subject to submission and Commission approval of a funding and
operating plan.

PCIA HAS PUT SIGNDlCANT EFFORT INTO DEVELOPING TIlE
FUNCTIONS AND STRUcnJRE OF TIlE CLEARINGHOUSE

• The PCS industry, includinl PCIA members and non-member PCS interests,
have been workinl since May 1995 to develop a sound clearinghouse proposal
that will facilitate the relocation process. (See Attachment A)

• The non-profit clearinpouse would be governed by a Clearinghouse Council
made up of PCS industry members.

• The clearinlhouse would have its own staff members, including a Clearinghouse
Manaaer, but would take advantage of PCIA's existing coordination expertise
and staffin. to save costs.

• The clearinghouse would utilize PCIA's existinl database system. PCIA has
already identified a proJrammer who is familiar with PCIA's system and will
develop the software necessary for the clearinghouse on an expedited basis. If
tentative desipWion of the clearinghouse is granted in the April order. PCIA
believes initial software development can be completed in a maximum of four
months.

• Through intensive efforts involving PCIA's professional. legal, MIS, and
coordination staff and key technical and business planners from PCS companies,
PCIA has developed the procedures necessary for the clearinghouse to facilitate
the relocation and cost sharing processes:
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The database will be created from information submitted in a
standardized format by the relocating entity at the time it seeks
reimbursement rights.

Based on the FCC's rules, the clearinghouse will identify PCS interests
which will be liable for cost sharing and/or reimbursement.

Once activation of a subsequent PCS system results in identification of a
cost sharina obliaation (the "trigger" mechanism), the clearinghouse will
notify the oblilated PCS entity within 10 business days. At the same
time, it will notify the relocator that a PCS entity has been identified as a
cost sharinl participant. The clearinghouse will require the relocator to
provide the followina information to the cost sharing participant: contact
name; address; telephone and facsimile numben; equipment and tower
costs; cost sharina obligations; payment due date; and other information
as required. All clearinghouse participants will be required to designate
primary and secondary contacts for the purpose of receiving
clearinghouse mailings.

PCS entities, excluding entrepreneur licensees and UTAM, must make
full payment of cost sharina obliaations within 60 calendar days of
notification. Entrepreneun and UTAM must make their initial
installment payment within 60 days of notification of a cost sharing
obligation.

A PeS entity which disapees with its cost sharing obligation will be
required to notify the clearinahouse within 30 calendar days after
notification of that obligation. Disputes will be referred to mediation or
arbitration, consistent with FCC guidelines for alternative dispute
resolution.

A relocator will notify the clearinghouse upon receipt of cost sharing
payments within 10 business days. This information will be recorded in
the database for reporting and tracking purposes.

The clearinghouse will update the database as reimbursement rights are
transferred.

Parties signing private cost sharing agreements can participate in the
clearinghouse for any cost sharing obligations not covered by their
private agreements.
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The information contained in the clearinghouse will be safeguarded and
treated as confidential. It will be released only to cost sharing entities
which require such information in support of their cost sharing
obliptions, as appropriate. The clearinghouse will be required to
execute a non-disclosure agreement with all participating entities.

PCIA lIAS DEVELOPED A PROPOSED BUDGET FOR THE
CLEARINGHOUSE AND lIAS SECURED FUNDING COMMITMENTS FROM
EIGHT PCS UCENSEES

• PCIA has developed a budget for the costs of administering the cost sharing
process. PCIA estimates that the operating expenses would be approximately
S1.1 million for the first year. In addition to the continuing costs, such as
salaries, rent, and other operating costs, this estimate includes significant start
up costs for software development, hardware and software capital expenditures,
legal fees, and other one-time costs. PCIA has estimated that expenses in future
years would decreue dramatically with a budget of S803,000 in Year 2,
S710,000 in Year 3, SS3S,OOO in Year 4, and $467,000 in Year 5. At the end
of the fifth year, PCIA would then reevaluate expenses and revenues.

• Administration costs would be paid through a transaction fee charged to
clearinghouse participants of S2000.

• Until transaction fees can support the administrative costs, PCIA has obtained
commitments from 8 PCS licensees to provide initial funding: APC, APT,
BellSouth, Cox, Omnipoint, Pacific Bell Mobile Services, PCS PrimeCo, and
Sprint Telecom Ventures and PhillieCo. As the source of upfront funding, PCS
licensees have a strong incentive to develop a plan that ensures the lowest
possible costs for a successful implementation of the clearinghouse.

• Initial funding will be repaid through credits against transaction fees.

• For its cost calculations, PCIA has assumed that the Proximity or "Rectangle"
Method will be adopted by the Commission for determining cost sharing
obliptions. If the FCC adopts TIA Bulletin 10 as the standard, costs could
increase by up to S1 million as a result of the increased difficulty in determining
which parties have cost sharing obligations.

• The clearinghouse will be dissolved when FCC cost sharing obligations are
terminated and all initial funding has been repaid.
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ATTACHMENT A

PCIA Meetim~s Studyiol Cost ShariDI Issues

May 11, 1995
AUlust 29-30, 1995
September 14-15, 1995
October 3, 1995
October 12, 1995
October 30, 1995
November 8, 1995
December 6-7, 1995

January 24, 1996
February 1, 1996
February 6, 1996
February 20-21, 1996
March 15, 1996

Particigaots in Procey for At I,It One MeetiOI

Ameritech
APe
API'
BellSouth Personal Communications, Inc.
Cox
GTE PCS
McCaw Cellular
MCI
Omnipoint
PCS PrimeCo
Powerte1
SBMS
Sprint Telecom Ventures
Western Wireless PBMS



PeS CONCERNS REGARDING CONTINUED SECONDARY LICENSING
OF MICROWAVE OPERATIONS IN mE 2 GHZ BAND

During the recent rulemaking proceedings on Microwave Relocation Cost

Sharing, several PCS interests, including PCIA, UTAM, AT&T Wireless, and PCS

Primeco, L.P., requested that the Commission discontinue allowing any primary or

secondary licensing of microwave operations in the 2 GHz band. See. e.e., Comments

of AT&T Wireless, WT Docket No. 95-157 at 13 (filed Nov. 30, 1995)(stating that

there should be no additional primary or secondary licenses granted to microwave

operators); Comments of PCS Primeco, L.P., WT Docket No. 95-157 at 19 (filed

Nov. 30, 1995)(emphasizing the potential for interference to PCS operations from

secondary microwave licensees). Secondary licensing of microwave operations in the

2 GHz band poses risks of interference to PCS licensees in that band. As PCS

operations continue to expand, secondary microwave operations will be more likely to

cause interference to and suffer interference from PCS licensees.

PCS interests are concerned because some entities have suggested that applicable

statutes and FCC rules could be interpreted to entitle secondary microwave licensees to

certain "process," including the right to a hearing, prior to the Commission's issuing a

cease and desist order or revoking their licenses because of interference to PCS

operations. Any such delay in removing harmful interference to ongoing PCS

operations could be detrimental to the development of these new services. Moreover,

even if interfering operations could be shut down quickly, any requirement for

additional formal proceedings could impose unnecessary costs on pes licensees.
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We note that Section 94.101 of 47 C.F.R. requires that radiation of a

microwave transmitter "be suspended immediately upon notification by the Commission

of a deviation from the technical requirements of the station authorization when such

deviation causes harmful interference to another licensee." The FCC has confirmed

that such a provision would deny a licensee the right to a prior hearing and, in the

context of low power television has stated that "a secondary service [causing

interference to primary services] ... can be compelled without a hearing to leave the

air until the problem is resolved." In re Application of Womens Media Inyestors of

Pallu. MM Pocket No. 84-659, 6-7 (June 29, 1984). In support of this conclusion,

the Commission cited Section 74.703, which like Section 94.101 requires a station

licensee to discontinue operation if interference is being caused by spurious emissions

from the station. l

Notwithstanding these provisions, it has been suggested that notice and a

hearing may still be required for a formal cease and desist order or the revocation of a

microwave license under the Communications Act.2 Section 312 of the Act,

1 Although Section 94.101 is similar to Section 74.703, it is unclear whether
causing interference to PCS operations through the normal operation of a microwave
link would be a "deviation from the technical requirements of the station
authorization." If not, the link could be operating properly within its licensed
frequencies but still causing interference, and Section 94.101 might be argued to be
inapplicable.

2 In In the Matter of Amendment of the Rules with Respect to Hours of
Operations of Standard Broadcast Stations, Memorandum Opinion and Order, 10
FCC2d 283, 308 (1967), the FCC said it could terminate a PSA without a hearing.

(continued...)



- 3 -

47 U.S.C. § 312, provides that the Commission may revoke any station license "for

willful or repeated failure to operate substantially as set forth in the license."

However, before the Commission can revoke a license or issue a cease and desist

order, it must give notice and the opportunity for a hearing to the licensee. 47 U.S.C.

§ 312(a)(3); 5 U.S.C. 558(c). These rights are embodied in the FCC's rules as

follows:

• Except in cases of willfulness or where the public health, interest, or safety
requires, the licensee is entitled to written notice of the violation and ten days in
which to respond. 47 C.F.R. § 1.89.

• If it appears that a station license should be revoked and!or that a cease and
desist order should be issued, the FCC will issue an order directing the licensee
to show cause why a cease or desist order or order of revocation should not be
issued and will call upon the licensee to appear before the Commission at a
hearing. The hearing must be not less than thirty days after the order is
received by the licensee, except in cases involving the safety of life and
property in which case the hearing may be held in less than thirty days.
47 C.F.R. § 1.91.

It remains subject to debate whether the decisions and rule provisions discussed above

override these requirements in some or all respects.

For example, in view of the FCC's broad construction of "willfulness," if a

secondary microwave licensee in the 2 GHz band were causing interference to a PCS

licensee and 47 C.F.R. § 1.89 were applicable, the FCC would likely not be required

to give notice of a violation to the microwave licensee. The licensee's intentional

2(...continued)
However, there the FCC relied on 47 C.F.R. § 73.99(f) [now § 73.99(h)(i)], which
specifically states that notice and the right to a hearing is not required to suspend,
modify, or withdraw the right to operate. No comparable provision exists in Part 94.
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operation of the link causing interference would probably constitute willful action under

the FCC's defmition. 3 But, the removal of the notice requirement would have no

impact on any hearing that might otherwise be required under the Act.

It follows that, even if a secondary licensee was not entitled to a Section 1.89

notice, and even if its operations could be shut down in the interim, it might still claim

to be entitled to a hearing under Section 1.91 in which the burden of proof would be on

the Commission before the license could be revoked or a cease and desist order could

be issued. S= 47 U.S.C. § 312(d). If such a claim were upheld, it could burden the

PCS licensee with the need to compile evidence and assist the FCC in proving that the

microwave licensee was causing interference to the PCS operations. It would clearly

be contrary to FCC policy to impose such unnecessary costs on PCS licensees.

In sum, the uncertainties surrounding the hearing rights of secondary microwave

licensees in the 2 GHz band require clarification. PCS licensees are concerned not

only with the potential interference to their operations, but also with the possibility that

there could be a substantial delay in stopping such interference if hearings are required

3 Willfulness is defined in Section 312(t)(1) as lithe conscious and deliberate
commission of such act, irrespective of any intent to violate any provision of this Act
or any rule or regulation of the Commission authorized by this Act. . . . II The FCC
clarified this standard in Midwest Radio-Television Inc., 1 RR2d (P&F) 491, 495
(1963), stating that willfully "does not require a showing that the licensee knew he was
acting wrongfully; it requires only that the Commission establish that the licensee knew
that he was doing the act in question -- in short, that the acts were not accidental (such
as brushing against a power knob or switch)." See also Letter to Lawrence J.
Movshin, Esq. from Richard M. Smith, Chief, Field Operations Bureau, 7 FCC Red
3162 (1992).
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and that PCS licensees will be responsible for the costs of providing formal proof of

the problems they are experiencing in such hearings. Moreover, allowing new

secondary licensing when PCS operations are continuing to expand will result in

microwave licensees spending considerable sums to construct systems which wi11likely

have to be shut down in the near future. Therefore, the Commission should reconsider

its decision to continue allowing additional secondary licensing of microwave

operations in the PCS band.



COST SHARING AND MICROWAVE RELOCATION ISSUFS

PCIA Cost Sharin& Issues

• The costs of tower modifications as well as tower construction should be
included in the separate $150,000 per link tower cost cap.

• The costs of analog to digital conversions during the voluntary negotiation
period, subject to the $250,000 cap, should be deemed reimbursable cost
sharing expenses. During the mandatory period, such costs would not be
reimbursable.

• In the cost sharing formula, T1 should be the date of relocation as determined in
the relocation agreement, rather than a uniform date for all relocators.

• TN' the date subsequent PCS providers enter the market, should be calculated by
adding two months to the PCN date.

• To determine cost sharing obligations, PCIA supports the use of the Proximity
Threshold suggested by several commenters rather than TIA Bulletin lOF.

• A PCS entity should always be entitled to 100% reimbursement up to the cap
for relocating a link outside its spectrum block.

• When a PCS entity relocates an incumbent who was completely within the PCS
entity's spectrum block and with one endpoint in the PCS entity's market area,
the PCS entity should receive reimbursement (up to the cap) for 50% of the link
relocation costs.

• PCIA should serve as the industry clearinghouse to administer the cost sharing
plan.

PCIA Microwave Relocatioo Issues

• The FCC should eliminate the voluntary negotiation period for all incumbents.
If not, then the good faith negotiation requirement should be applied to that two
year period.

• Good faith negotiations during the mandatory period should be defined as an
offer by a PCS provider and acceptance by an incumbent of comparable
facilities.

• The definition of comparable facilities should be based on technical factors
which can be objectively measured such that, for example, a system comparable
to a 2 GHz analog system could be a 6 GHz analog system.
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• Comparable facilities should be limited to the actual costs of relocation and
should not include consultant or legal fees not authorized by the PCS provider.

• Parties unable to conclude negotiations within one year after the start of the
voluntary negotiation period (if the Commission maintains voluntary periods)
should be required to file two independent cost estimates of a comparable
system with the FCC to help resolve differences.

• PCS providers should only be required to relocate links which would suffer
interference from their PCS operations.

• The FCC should not allow any additional primary or secondary licensing of
microwave operations in the 2 GHz band.

• PCS providers should be permitted to initiate the voluntary relocation period (if
it is maintained) for incumbents outside the A and B blocks by sending a letter
that notifies them of the PCS provider's desire to begin relocation negotiations.

• At the start of the twelve-month test period, an incumbent's authorization should
return to the FCC, and at the end of the twelve-month test period, the FCC
should make an announcement that the license has been terminated.

• Incumbents who choose to relocate their own systems in exchange for a cash
payment should not be entitled to the twelve-month test period since the PCS
provider will have no input into the construction of the relocated link and will
be unable to resolve any difficulties. Other incumbents should be permitted to
waive the test period by contract.

• PCS providers should not be required to hold a relocated incumbent's spectrum
in reserve, but should be required to guarantee the incumbent a comparable
replacement system. Holding such spectrum in reserve will delay the
deployment of PCS systems for at least a full year.

• Incumbents should be required to verify their public safety status to PCS
providers if they want to take advantage of the extended negotiation periods. In
addition, the definition of public safety entities entitled to extended relocation
schedules should be limited to those cases where substantially all of a licensee's
communications are related to the protection of life and property.

• All incumbent microwave operations remaining in the 2 GHz band as of April
4, 2005 should be converted to secondary status.



Nnfjr!' Thi!' 0l"nlon i!' !'lIhjPl't. tn fonnal rl'vi!'ion bfaforl' puhlication in
Ill" Fp,l"fal n"portf'r or tr.SApp.nC R!'port$. {J!,!,r.I arl' rl'quf'!\h.d to
lI"t if\- f h" ('Irrk of anv fnrmal f'rror!' in nntrr that corrl'clion!\ may bfa mad!'
"d"f" til" "ollnd volll'mf'!' J!O to prf'!'!'

Ilnitrb .6tatrs ~ourt of §pprab~

FOR Tiff: OI!'TRWT OF COLUMBIA CIRCUIT

Ar~lJerl fehruary 2, 1996 Decided Febrnary 16, 1996

No. 95-1104

ASSOCIATION OF PU8LIC-SAFETY COMMUNICATIONS

OFrtnAL..c;..INTERNATIONAL. INC.

PETITIONER

v.

F'F:OERAI. COMMUNICATIONS COMMISSION AND

UNITED STATES OF AMERICA.

RESPONDENTS

UTAM, INC. ET AL,

INTERVENORS

On Petition for Review of an Order of the
Federal Communications Commission

.Joh.n. l.JanR., Jr. argued the cause for petitioner, with whom
Rnm.ClP?/ D. WoodulOrth aOO Robert M. GuT33 were on the
hri..rs.

Rills of roslc; must. be filed within 14 days after entry or judgment.
Thf' rourt looks with disfavor upon motions to file bills or rosts out
of timf'.
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10 11/1'< M (·OtT. Coun!'l'l. Fprlt>ral Communications Com
'"""'011, :1,..,>11('11 thl' caw:f' for rl'sponrlf'nts, with whom Wil
1,,1/1/ f; 1f"lIl1om. {;pnf'ral Counspi. noniel M. Arm.strong.
:\,,~ociall' (;l'npral CounsPi and John E. Ingle. Deputy Associ
;11 I' ( ;pnl'r,,1 Counspl. Wf'rp on the hrief.

Hnli M. S,."kotllski anrl Clifford M. Sloan were on the brief
for inlf'rvpnors UTAM. Inc. anrl Personal Communications
Inllw:lry Association, Robf'rl J. Butler, Jim 0, Llewellyn,
.fall" ,.. H('n.~lI'Y. l"f'lIri!! A. Tollin. Mich(J('1 D. Sfdlioon anrl
1\",flHltn H Hor(relrl ('nterM appearances.

Hl'forp: "~"WARf1S. (,hil'! .Judge, WAU! and SILBERMAN.
( '/lnllf .1/1(191'11

~ 'pinion for Ihp Court filerl by Circuit Judge WAUl.

\\' -\IIl, ('m"IIf Judge: Over the past several years. the
l'""II""al {:nmmunicalions Commission ("FCC" or "Commis
"jon") hag atlpmpted to devise a plan to allocate spectrum
'" pfomol .. the dpvplopment of emerging wireless telecom
III 1III1I'alions If'chnolog1es without unduly disrupting the Sf"r
\'i('l'~ clllTpntly utilizin~ spectrum space, This case involves
a ('hallf'n~p to one a..~pect of the Commission's allocation
plan. which has spt a.c;ide a specific portion of the spectrum
fllr till' nf'W tpchnolo¢es. and provided rules for effectuating
tIll- fl'location of many of the fIXed microwave licensees cur
n-nlly occupying the reserved bands. In 1992. the Commis
~illll adopt.p1! a set of rules requiring current non-public
~afl'ty (l('cupants of the newly-designated emerging technolo
"tiP!' hands to relocate to other spectrum if an emerging
I.,('hnnlog)' licensee needed their current spectrum Sf*e.
hilI pJ{{'mJltin~ puhlic safety organizations from this reWa
t inn rf'Illlireml'nl. The Association of Public-Safety Commu
Ilicatinns Officials (UAI'SCO") oOW seeks review of a subse
'1"l'nf orrll'r in which the FCC rescinded the public safety
1'J{f'mpli~n. and thereby subjected public safety organi7.a
linn!'. alon~ with all lhf' other fheerl microwave licensees, to
IIIf' ri~k of manrlatory relocation.

Bpcau!':f' Wf' find that the Commission baserl il~ change in
policy nn rf'asoned rlf'cisionmakin~ supported by evidence in
till' rprnnt, WP .Ieny AI'SCO's petition for review.

~t

I. RArKGROll1\lO

In an initial dfICi!::ion not challengpd hy thl' petitionf'r!' hpfP,
the Commission in 1992 prOfJO!'M to !':et a!'irle most of thp
1~2200 MHz frequenry bands ("rpservf'rl hamts") of thp
spectnJm for the use of emergin~ technolof(ies. inclurlin~

Pet"8OfUli Communications 8ervices ("rcs"),' The reservprl
bands. however. were already occupied by various flXerl mi
crowave lit!entllee8. including many public safety organizations.
In order to make room in the reserverl bands for the new
8erYfts. the FCC proposed a program providing for lhe
reloeation 0( the cutTent occupants of the band to fully
romparable r.nlitiet1 on other 8peclnJm.

In Od.ober 1992, the FCC 8dopted roles governin~ the
tra,.1tIon of the ~rved band from it.~ current fIXed micro
....~ U8e to its new emerging~h~ use. Sf!e Fir~t

Rqot'f &: Onkr OM Tltird Notice of p,.."""w RulemaJcing, 7
F.C.C.R. 6888 (1M) ("First orner"). In A~st 1993. the
Comminfon .topted • new set of role8 further clarifying the
transition~s etfJlblished in the Fi"t Order, Sf''' Third
RfJP1rl &: Onkr ond Memmnrulum Opinion <f: Ordf'T, R
F,C.C.R. 8689 (1993) (''Third Order"),! Under the transition
plan de"l!bed in these two orders•• current flX4"d microwave
occ...-nt and • new f'met'Rin~ technology I~nsee wouM
e... in voluntary negotiations for a set period of lime.'

I PCS•• new form m~ mobile 8ervkt! whim @nromP811.'Iel\ a

............ of ....... ...tio tomIIIUnieatiom~. mak@s up a
~ ,.... mthe t!Urftnt emel'li"l tethnolCJli" markel.
U~ PeS ",.IellU, ~not ....te 8UCftll8fuHy unless all
other ....,.. ..,. reIurate from the bands al~ted for t.hf' new
tItnW. L""" PeS. on the otIwr hand. appar?ntly ran-to
IOItW~ .-tUM II*@ with othft-s, 1'hf' extent to
whidt IIUth~ wiD prove ~ful involvl!S If't'hniral
predidJons eentnI to thiI dItpM,

11'h@ S«otttI~ & Onkr. 8 F,C.C.R. &495 (199:1), ill not
r?Jeqnt to this PI.......

3 In its First Order. the Connrm!don ~it'itro comnt('nl.s on thp
atJPropriate 1@1JIth of tltt! tnMiUon pt'riod tltt! FCC should arlopt.
7 F.C.C.R. at6R91, In il" Thint ontf'r. th@ Commission adoptl'rl a
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;,ft"1 \\'hidl th.. nf'W lirf'n!lf'f' rouM initiat.P a mandatory
""1'01 i:,lillll " ..riml clIlrninatinJ! in th.. forrf'rl relocation of the
"IIITI'tll o('('lIpanl to olh"r !,,'l('("trum. In orrl..r to force the
IlIinO\\';l\(' Ii,'pn!lpf' 1o move, howPvf'r. the new occupant
\\ 0111,1 h:l\'(' 10 as!lumf' all ro!"I!l for thp move, and would have
t" ""J1d :In,t t.pst. t.hp romparahlr nrw facility. First Order. 7
,. ( . (. It at flfl!M'.

En'n IhouJ!h this transition plan contained stringent safe
gllar"~ 10 prolrd th" intere~ts of all incumbent licensees, the
H ~(~ originally took the extra step of providing an exemption
whirh shi"lrl"ri puhlic !lafety services from any mandatory
I"I-Io('al ion. The puhlic safety exemption incorporated in the
firsl ordf'r. 7 F.e.C.R. at 6R91, and reaffmned in the third
nnl<;.r, fl !".ce. R. at 6S90, woulft have allowed the exempted
farililips to rontinue operating indefinitely in the emerging
1,',-hnllloglP!" haoo on a co-primary. non-interference basis
(1IlI'aninJ! that f'aeh licenM>e was unrler an obIiption to avoid
illl"rfpril1~ with the other). The FCC explained that the
I'lIhlir safpty f'xf'mption grew out of the C,ommission's hesi
tal ion Il) imposp on puhlic safety services "the economk and
,'xlrallrdinary proceftural hunten!l, such ..." requirements for
,'"dif''' and multiple l{'v"l!I of approvall'l" that miRht lK'compa
m rdol'atinl1 Third Order. r.c.c.R. at 6610.

In rt'spons.. to the Third Order, the FCC received nine
1'1'1 il illns for rE'con!lideration. which it addrellged in a 1994
opinion. }\frmomndftm Opinion & Onkr. 9 F.C.C.R. 1943
(1 II!14) ("Opinion" or "First Opinion"). In addition to address
ing Ihp rwtitions it receiverl. the FCC, on its own motion,
rt-,"lI1sid"rpd t.he puhlic safely exemption and onIererl its
r",."aL 1.1 at 1947. Despite the decision to revoke the

t J:tIIsil inn plan that rf'quirerl an emf!rging t.echnofory Iicemlee to
'-"gag" in a t.wo-year voluntary negotiation period with the fixed
'"WrH"'av" s('rvirf' before inst.iluting the one-year mandatory JM'ri
lId R FCeR. at 6.')95.

Ilprallsf' of inher.-nt rlifferenct'S between lieensed and unlicensed
1'( .~, how('vpr, Ih(' Commi!l!lion only provided a one-Yf"ar negotia
""11 "priml fur inrumtM'nt tilled microwave facilities oJM'rating in
"I,,'r! nun :llloc:lI.l'l1 for ""Ii('('n.~ed devices. Itt at 659ft

:,

puhli<' !laf"t, "ltemption, 'hI' Cnmmi!l!lion rf'il.pralf'rl il!" hp!i"f
"that certain puhlic !"aff'Iy f'ntitip!l warrant !"pprial con!"illpr
alion beeatlM> pn'violl!"ly thpy hav" hP..n pxrhlflPfi from invol
untary relocation ami twcau!le of th" !l"n!"itivp Mlllrr of thf'ir
communications." Id. at 1947--4R. In place of the exemption,
therefore, the new order el'ltahli!lhed an extenfterl negotiation
period for public gfety licen~ con!li!lting of a four-year
volunlary negotiation period followed hy a one-year mamtato
ry negotiation. Id. at 19414.4

The opinion explainll that this new plan accommodates the
connidinr needs to clear the spectrum for emerging ~hnolo

gie8 and to proted. the integrity of emergency service!l. In
addition to the extended negotiation period. public safety
IftMeeIl wAi erUoy the 118me 118feguards available to all
",k.OWaYe lken8ee1l currently operating in the re!lervt'd
MndI: ftrIt. the eme~~ ~noIogy liceMee must pay all
eoet8 IIIIOCIated with the incumbent's re~ation (inclufting
enwtneeri,., eqolplnent and Ilite COl'ts. FCC fees. amt any
reMOI.... additional C08b); ~. the relocation fllCilitit'!l
muM be folly COftII*'8hIe to the ones tMoinR repllK"t"ft; third,
the newI~ mowt complf'te all activitif"!l, including t.e!lt
inlt,~ to operate thf' nf'W !'lY!lt.em twforf> nolocation;
and fourth, if the new facilitif"l'I in practice prove not to hP
equ~ in every~t to ttM> olft Ohell. the puhlic !'Iafety
opention may~ _k to it!'! ~.I facilitiel'l within one
year and retMin there unlil complete equivalency (or better)
ill attained. Id. The Commission concluded that this policy
"wtll not dlud'.... incumbent public safety operations
required to reIoeate," and will "eMore that essential llaCety of
Iile and property fOIIIIIIunications~ are not disruptro."
Id.

SeYerai 1f'OUP8. -1udtnI APSCO, petitioned the Commil'l
llion to recoMider the deei8ion to eliminate the public !laMy

41n a laIB opinien. the Comt.dlllon modififod the negotiation
pt'riod for public .ret, rae... by ~nin« the voluntary JM'riorl
to t.hrft 1"J'8 and extA!ndIftI the mandatory pt'riod to two yean;
(maintainh'K a nve-1"r eumulative period). StCOM M,momndum
Opiftion cf Onkr, 9 F.C.C.R. 7797, 7802 (994).
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'·\I'mption. Thf> FCC addrf>S1wr! f>3("h of the petitionel"R'
""'Wl-"ns il, it~ Sf>('ond Mf'moranrlum Opinion and Order
<I. 'IIVIllR 'hI' ppHUon for n·('onsidf'ration. See Second Memo
'"(fI/,llIm 0/llnion &- Orrin. 9 F.e.C.R. 7797 ()994) ("Second
« 'pinion"I. Thp Commi~~ion rf'~t.at.ed its position from the
first opinion that the revo('ation of the exemption had resulted
from thp Commi~sion'~ rt'a'i1.ation that it had previomdy
IIllf'prpslimatro the difficulty of spectrum-sharing and the
prnhlpms that ("ould re~ult from a rule which allowed public
~;tfpt,v 0Jlf'rator~ to remain in the reserved bands inderanitefy.
Id at 7797. The FCC reported that, based on information in
t/w rp('ord. thf' Commission had ultimately detennined that
"it would hP in the puhlic interest to subject. all incumbent
ra('jlitjp~. indlloinK those u~ for public safety, to mandatory
rf'I'watioll jf an emerKinK technology provider requires the
"1"'eI nlln uspd hy the ineumbent." Id.

i\ I'~(,() now Jlf'titions this court for review of the FCC's
n'\'fwation of the public saff-ty exemption, arguing that the
('oll1mi~sion's aoout-fa("e on this illllue was arbitrary and
Illlrpasonahip. and did not rest upon a reasoned analysis of
1111' rf'('oro,

II. DIscussIoN

Whf'n an aKeney acts to rescind a standard it previously
ad"pll'll, a rt'vif'wtng court will subject that rescission to the
~;lIlll' I"vpf flf scrutiny applicable to the agency's original
prflllllllgalion. MoI.or Vehicle M4nuj'act"ren A.,'n v. SIAI.U
Form Mutual Automobile 1M. Co., 463 U.S. 29, 41 (1983)
("SIair Farm"); Te{ecomnutnicatiom IUwnrcl& .. Action
('I-"'rr 1', FCC, fQ) F.2d 1181, 1184 (D.C. Cir. 1986). But if
1hI' agency hal; offered a reasoned explanation for its choke
l.4'!wppn eompeling approaches supported by the record, the
I"flllrt is not free to l;ubstitute its judgment for that of the
agf'ncy. Great.f!r Ro~ton Television Corp. v. FCC, 444 F.2d
Ktl. R,fj.1 (I).C. Cir. 1970) ("(W)here there is sub8t.antial evi
dpn('e ~uprnrting (>aeh rel;ult it is the agency's choice that
I'o\"l'rns,··). Thll~. the pt>tilioners here must do more than
rai"p a dOllht ahout thp ultimal{' wi~dom of th{' Commission's
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decil'ion to rt'Jlf'al thp p1lhli(' saff't,v f'llf'mplinn; r:lthf'r.
APRCO must demon~tral.(' that thp rpvO('ation is m,suppnrh'l!
hy the record.

At the heart of petitioners' argument is the claim that the
FCC's decision to revoke the public safety exemption fiid not
rely on any new studies or ~hno.aldata that hart become
available mrtee the time of the initial rulemaking. Because
the information avaOable to the Commission in 1992 "did not
require the reIoeation of all public safety licensees," Al'SCO
claims that "this old information similarly provided no basis
for the Commission's abnapt change in poIiq" ref1ected in the
1994 opinions. ~rs' Brief at 20. There is a funda
mental flaw in APSCO's argument, however; petitioners'
claim _1118 that if the record does not ,.ire a certain
........ neither NIl it I1&I'J'Orl that result. The petitioners
him! misundentood the CommiMion's burden. The FCC
need not deIRonItrate that it h. rude the tml, ~bIe
~isior.. but rather that it has besed its decision on a
r.-oned """S supported by the evidence before the Com
million. Particularly where,. here, an agency issues a
repIatIon refIed.in« reasoned predictions about technical is
IUeI, • "'III!It8 that the retOrd may well contain evidence
IUftldent to IIIfIPOI1. more than one possible outcome. See,
~.,., GmJIn' BottmI. 444 F.2d at 863.

...... we will ...... the FCC's order if we lind that the
Calnndllion ... o«ered a Ie880Md analysis for its ultimate
cIeeIIiun to reMe the pubRe alely exemption, and that the
pruI'ItlIaI ....,. II ......,.-ted by emence in the reconJ.
After let"'''' die nmrd, we CGftCIude that the Commission.. "'~."I" I,I : •• II .... in pofky, and therefore
tW ita new paIq deIe,WI deferente.

The ConImIIIion, in Itt ..... opinion, refers to specific
studil!s in the I"eeQI'd tMt. lNpPOr1. the decision to subject
puhHc _ety pi0'........ with other fixed microwave
Iken.ees, to the pa• ..., of forted relocation. Second
Opinion, 9 F.e.C,R. lit". Spedlkally, the Commission
dtes studies submitted by Cox Enterprises, Inc. ("Cox"), and
by American Personal Communications ("APC"), reKardinK
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1"'(" nnn ('onl!p~tion and it~ impact on Ute implementation of
"'lIl'q~ing 'f'('hnn'o~f"~. /d. For example, the Commission
,,,"nl<.: (lilt that t.he Cox and APC ~t.udie~ show{'d that in
".,.1 aill major met.ropn'it;m area~, the pub'it' !lafety entitle!'!
1hal would have pnjoyprt the ori~nal eXf"mption constitute a
f:trgf' rpr(,f'nta~e of the incumbent servirelI, and that in 80ftIe
"r thf'~f' ritif'~, the deployment of PCS would likely be impoll
<.:iltlf' if the eXf'mption ~mained in force. S~ id.. at 7799,
,"'"11. Thp ~f'rond opinion al1m ~fprs to two other comment!!
rf'(,f'ivpd hy the FCe (from American Mobile Satellite C0rpo
ration ("AM~(;") and the PertlOna' Communkatiom Industry
MC:fl('iatilln ("PCIA")) noting that t.M publir gf'ety exemption
mll'I! rf'nder the allot'aterl frequency inadequate for PeS
d"l'lh,vmenl. ld. at 7799. Additionally, the Commistrion citelI
til ('f'mm{'nl.c: ~uhmittA-d by Apple Computer, Int. ("A~").
anrl "TAM. fnc. ("UTAM"), concluding that "PCS and, espe
riall)'. IInli('pn~ro nomadic PCS, cannot share speet.nrm with
fiwl! mirrowave facilitiell." ld

Anror rrovipwin~ the comment!! in the~ !IUppOrting the
rhangf' in ro1iry. the Commission offered the rollowing expla
lIal ion nf it.c: rat.ionale:

Jn vipw flf th{' evidence that the introdurlion or new
romrnuni('ation~ services that will benefit the public could
II{' I'rrod",'{'rf unlell!! clear spectrum can be obtained, and
I hat n·h'at.ion can he accomplH.h@d reliably, we continue
tn hPlievp that it is in the public intere8t to require all
in('umhf>nt~ to relocate if their sptrlrum is required ror
npw s(>rvice~ usinR emerging t«hnologie!l.

Id :tt 7Mt. Thf> FCC also noted that the new plan provide8
;unplp ~af('~arrls to en~ure that public .rety opentioM will
IIflt hP ('urt.ailf'rl by any forcM re~tion. Id.. In raet, the
,.,."dc:ion~ ~lIaranfRt>in~that no incumbent win be required to
IIIm'p until the new peR licensee buikhl, ~ts, and 3l1tJutne8

;", ('o!'tc: for (ully ('omparabfe racilities (or the ineurnb@nt,
rt'lll!pr~ dt>batahle tht> petitionen;' claim that pubfic sarety
I'rnvid"r~ art> ~i~ificanUy injured by the new policy, AI
I hnUJ!h fon'prJ m'~otiation and relocation win undoubtedly
"l'fJpr:ttp ('onsiflt>rablt> hassle for an unwilling incumbent. the
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Commission point!! out that thp end rp~ullr--hranrl tlt>w f:tcili
ties rully paid for by 3 pes 'i("('n~t>__wi" 1I1l('n I":tv,, thp
i~umbent better off after rplocation.'

Arguing further that the Commission has not adequately
explained its rationale in this Cll8e, petitioners point out that
in the put we have conditioned our dererence to agency
decisionmaldng with the caveat that "if an age~y glosses
over or swerves from prior ~nts without di8CUssion it
may rrM8 the line from the tolerably terse to the intolerably
mute." Petitionen' Brier at 16 (citing~ Roston, 444
F2d at 862). APSCO alfe«es that the Commission must offer
more than .....ebones inrantation" of its conelusion, id..
(dtInI ActioIIftw CIIi6:mm'. Ttkvition 11. FCC. 821 F.2d 741,
746 (D.C. CAr. l-n ("ACT" n, and that in this case, the
Com"lilllol, ... railed to do !to,

In ""t or the Commilltrion', reasoned explanation ror it!!
chanp in policy, eupported by specific:! rerereMes to the
reeord _.-eel abo¥e, petitionen' reliante on ACT mis!les

I We .., •~ at oral at'IUl'Mnl, that the revoration of
the elK!'''' ma, faUllf pubIk .....t, orpnir.atione to l'ufl'.r
an " .. ......, that may ..." be coplr.abk! by thill court.
U.. the """'" exempli", pubk saret, prmidt>" from
r , the petitioftenl would likely haft t!l\ioyed lIubstan-
u.I In thIir l'OIuntar)' newotJatione with PCS providers.
Ale, PeS whale lIenifte .. 011" operate in clear Ipfrlrom
..... be Ieftred to .., extraordinary COBts, or "rents," to tht!ilK...... illite the PCS operator'. kenee fOUld be rendered
.hl •., bJ .. I....nt'. reru.t to reIof8te voluntarily.
While the peW ............, haft a llipiftcant finandal inter-
.... 1ft ....., to t!Dri IIIdt "JlMnt.!l. their Iostt of
relit _ ,..UII .. ......, a~ hQury for l"Oftllidention

either bJ the FCC .. bJ thiI eourt .-e their plift on the
apedrum .... oriII.'" dertwJd from a I"8JIt from the peml'Mnt.

In lad, the eon.....1 II ••tld to comments submitted by
trrAN expt"'nt eeMIft'l tIlat the exemption would alfow public
safety prov'.den to eaet ,.,...... above and beyond the artua!
MIt of reb-ation, IN F'Int Opinion. 9 F.C.C.R. at 1947. arfds
furtMr !IUflIJOI1. to our ftnding that the CommiSllion hased its
ultimate decillion on @Vidence in the rerord.



10

1111' rn;lr!< In ACT. the FCC had atlpmpterl to explain its
I,',-minalinn or commprriali7.aLion ~idf"line!'l for children's
".".\.;<;.. /1 mprply by !':tatin~ that the re!:ci!':sion of the guide
lilli', '''as r()"si~tent with deregulation or the industry at
I;II~{'. ffnw('vpr, the ori,nnal Ruidelinf>s had been expressly
j",,'ilipfl hy a finding that the marketplace rould not &de
'Illaldy fundjon when children made up the audience, and the
('IIlIImissinn had not attempted to explain its sudden allinna
t i"n of "what hart theretofore been an unthinkable bureau
!Talk ronrlusion." 821 F.2d at 746. MOn!OVer, we suaested
ill ACT that the FCC could have adequately justifted its
1I('ci~ion hy finding, for example, "that present levels or
('hihfrf'n'!': prowamming are inadequate; that additional com
rnf'r.ri:t1i7.ation i!'l neces.c;ary to provide greatfl' divemty in
d,il"rpll's rmwammin~: or that in('rea.~ levels of children's
'"lpvis;,m rommereialization pose no threat to the public
illlpr('.~L" Id.

III this rasf'. to the contrary, the Commission has expressly
f"lIml Ihal "it is in the public interest to subject. .11 ineumbent

liXf'd mirrowave raciJities, including public "arety licen
,""~. In mamlatory rel~ation" and that emerging technolo
ril'~ sp/'Vir('s "may be precluded or severely limited in some
:In'a~ nnlf'ss (luhlic safety licenlleeS relocate." Serond Opin
illn. !l FCC.H.. at 7799. Whether or not the8e ronelusionll
t,·nf'el /lnn!:.~nilable IInaly!lis on the part of the Commis8ion,
IhI' F( :(: ha~ a~uately articulated a~ analysis
f,;I<:(,d on studies and comments !Iubmitted during the Mlle
III aking pr()('f'Ss.

A", :l final challenge, APSCO arguee that the Commiulon'!I
;Jllp~prl failure to t!008ider otMr.~ c:Irutie, alternatives to
'hf' ('J(pmption'!I~ rendered the _Won Rlhib'ar, and
IInn'asonllhle. Petitioners' Brief at 27-21t AI the Commi8
,jon correctly notes, however. "the faet that there an! other
<ollllion~ to a~ ill irrelevant provided that the option
"r!pdro i!'l not irTtltional." Lofol.a. Univerritr v. Fcc. 670
F2d 1222, 1227 (D.C. Cir. 1982). Additionally, the FCC in
fhi!' C3!le d;.d c~arly add~ the altematives that had been
r:li!'M d\lrin~ the comment periods. The opinkm explains
111:11 thp FCC considered and rejeeted the proposals that
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depended on llpeclMlm-sharing IlfOlwf'f'n inc\lmhfont mic.-mwavf'
~rv;ces and new emert(ing fA.'t"hnoloJO' llPrv1rPll. Thp fael
that the Commi8sion might not have addresl;ed and rejeclPfl
every conceivable approach to the challenge of making room
(or emerging technolog1e!l does not render its decision invalid.

Because the FCC has adequately explained its detennina
lion that publie safety services OOOIPyinR the reserved band!l
of the sped.nJm should be subject. to mandatory relocation
prm'isions, we hereby deny APSCO's petition fot review of
the Commtnion's onIer.

s()~



u.s. COURT OF APPEALS REJECTS INCUMBENTS' RIGHTS
TO PREMIUM PAYMENTS FOR RELOCAnON

The U.S. Court of Appeals for the District of Columbia Circuit has squarely

rejected the proposition that microwave incumbents in the pending relocation docket

(Wr Docket No. 95-157, RM-8643) are entitled to extract ··premium' payments· or

·compensation in excess of relocation costs· from PCS licensees. APeO Reply

Comments at 4-5 (filed Jan. 11, 1996); _ &lag UTAM Reply Comments at 11-13

(filed Jan. 11, 1996); PCIA Comments at 2-7 (tiled Nov. 30, 1995) (detailina abuses of

voluntary neaotiatioo periods). The decision in Asagciat:ioo of Public-Safco

CommunjqriOOI Officiall-Intcmltiooil. Inc. y. FCC, No. 95-1104 (Feb. 16, 1996)

(Exhibit A) (-APeO-) upheld the Commission's decision to permit the mandatory

relocation of public safety incumbents. The Court's decision addressed a critical issue

in the pendina docket:

• Any purported injury suffered from lost premiums is not
judicially -copiDble.- Slip Op. at n.S.

• ·While the petitioners [APeO] undoubtedly have a sipificant financial
interal ill protectinl the ability to exact such payments, their loss of
rent-wid. poteDtial is hardly a copizable injury for consideration
eit_ by tile PCC or by this court since their place on the spectrum wu
oripnally derived from a Iran! from the government.· Slip Op. at n.S.

Further, at oral UJument, the Court raised a number of broader concerns about

the use of premiums.

• The Court opined that the Commission ·would be reversed in a
heartbeat- if it accepted the argument that incumbents are entitled to
premium payments. Transcript at 10 (Exhibit B).



• The Court questioned the statutory basis for premiums. Transcript at 8.

• The Court likewise specifically rejected the notion that premium
payments could be in the public interest. "Now that's [the premium
payment's) called a monopoly rent . . .. Which the FCC would
not be, in my judgment entitled to award them It wouldn't be in
the public interest.· Transcript at 26-27

The FCC should act swiftly to ensure that the transition rules governing

relocation of microwave systems from the 2 GHz band may not be exploited for

individual parties' private gain. As the D.C. Circuit pointed out, such exploitation is

not contemplated by statute, is contrary to the public interest, and distorts and delays

deployment of PeS. The Commission cannot have intended such a result, and cannot

reasonably permit it to persist.
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THE CLERK: No. 95-1104, Association of Public

Safety Communications Officials--International, Inc.,

Petitioner v. Federal Communication Commission, et aI,

Respondent.

ORAL ARGUMENT OF JOHN D. LANE, ESQ.,

ON BEHALF OF THE PETITIONER

MR. LANE: Good morning, Your Honor.

I'm appearing here on behalf of the Petitioner.

This FCC case involving the reallocation of a large block of

frequencies, and probably the most valuable--Iargest and

probably the most valuable allocation proceeding that the

Commission has ever faced. It's a particularly difficult

one because it wasn't a new spectrum involved in this case

but it was a spectrum that was encumbered by a number of

licensees that occupied the spectrum, some of which, in the

parties that I represent here, were very important Public

18 Safety facilities throughout the United States.

19 The Commission, back in 1990, issued a policy

20 statement that they were going to try and clear out a block

21 of spectrum for new technologies. They put their staff to

22 work to try and identify an appropriate block of spectrum

23 and also where the present incumbents might be able to be

24 relocated. And in early 1991, the staff came out with their

25 complete study and the Commission immediately instituted a
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